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suffered by the plaintiff. They varied in their estimates. The 
lowest placed the damages at twenty-five hundred dollars, and the 
highest at five thousand dollars, or over. The jury fixed them at 
seventeen hundred dollars. The trial court approved the verdict, 
and we cannot say that it is not sustained by the evidence. 

We are of opinion that there is no error in the judgment com- 
plained of and that it should be affirmed. Affirmed. 

NOTE. — The question as to when an amendment is a continuation of the 
original cause of action, and therefore permissible, and to be treated as having 
relation back to the institution of the suit, and when not permissible, as an 
attempt to engraft a new and different cause of action upon the orginal plead- 
ings, has been dealt with in numerous cases in Virginia. We believe, however, 
that most of these — possibly all (we have made no recent examination of them, 
the subjoined list of authorities being taken from notes heretofore made) — were 
chancery causes, while the principal case was at law. But the same principle 
probably applies at law as in equity, on the question whether or not an amend- 
ment is germane to the original cause of action. 

The question is discussed in the following Virginia cases : Anthony v. Left- 
witch, 3 Band. 238 ; Stout v. Vause, 1 Bob. 169 ; Parrill v. McKinley, 9 Gratt. 1; 
Holland v. Trotter, 22 Gratt. 136; Belton r. Apperson, 26 Gratt. 207; Ewing v. 
Ferguson, 33 Gratt. 548; Hurt v. Jones, 75 Va. 341 ; Morrison v. Householder, 
79 Va. 627; Hanby v. Henritze, 85 Va. 177; Pettyjohn v. Burson (Va.), 22 S. E. 
508. 

In the case last cited President Keith stated the test to be, Whether the pro- 
posed amendment is to supply some mistake or omission " connected with the sub- 
stance of the case, but not forming the substance itself," or whether there is an 
abandonment of the entire case made by the original pleadings, and the asser- 
tion of a new and different case by amendment. 

The question of the effect of an amendment frequently arises in connection 
with the plea of the statute of limitations, where the period of limitation has 
not expired at the date of the institution of the suit, but expires before the 
amendment is made. This aspect of the subject is discussed editorially in 5 
Virginia Law Eegistjcb, 411, where numerous authorities are collected. See 
also note 50 Am. St. Eep. 737, and note 16 C. C. A. 508. 



FlTZPATRICK V. FlTZPATRICK AND OTHERS.* 

Supreme Court of Appeals: At Staunton. 
September 18, 1902. 
1. Gifts — Wife and children. A gift to a wife and children, without more, vests 
a joint estate in the wife and children, in equal portions. 

Appeal from a decree of the Circuit Court of Nelson county, 
rendered March 8, 1902, in a suit in chancery wherein the ap- 

* Reported by M. P. Burks, Stale Reporter. 
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pellant was the complainant, and the appellees were the defendants. 
Suit by the widow against her infant children for construction of 
her husband's will. Affirmed. 

The opinion states the case. 

Gashie & Coleman, for the appellant, 

William Kinckle Allen, for the appellees. 

Haicrison, J., delivered the opinion of the court. 

We are called upon to construe the following brief will, dated 
December 21, 1897 : 

"I, Thos. P. ffitepatriclc, of Nelson county,. Va., do this day make my last will. 
I leave to my dear wife and our sweet little children all that I possess. I am nervous 
about my condition. I had intended to make a long will to-day. I barely can write." 

It is contended on behalf of appellant that, under the line of 
decisions beginning with Wallace v. Bold, 3 Leigh 258, and ending 
with the recent case of Tyack v. Berkeley, not yet reported, the 
children take nothing under this will. That a devise to a mother 
and her children vests the fee simple estate in the mother, the 
mention of the children being merely the expression of the motive 
for the gift to her. The decisions relied on to sustain this proposi- 
tion do not hold that the language, to "the mother and her chil- 
dren," is alone sufficient to create a fee simple in the mother. Such 
a conclusion would ignore the cardinal rule in the construction of 
wills that the intention of the testator must be ascertained and 
made to prevail. In some of the cases mentioned unguarded ex- 
pressions are used , but upon the whole, the doctrine clearly estab- 
lished is that where the language of the gift is to "the mother and 
her children" the children are excluded, and the mother given a fee 
simple only when it appears from the context, or the whole instru- 
ment taken together, that such was the intention of the testator. 
In these cases, as in all others, the effort was to ascertain and give 
effect to the intention, and the whole instrument was looked to for 
such light as it might shed upon the particular language under con- 
sideration. This is well illustrated by the case of Vaughan v. 
Vaughan, 97 Va. 322, in which Judge Eiely says : "If the testator 
had stopped at the end of the first clause, 'I do hereby bequeath to 
my wife, Emma Lee Vaughan, and to my children all my property 
of every kind, real and personal,' if this stood alone, and consti- 
tuted all that related to the gift, it could not be doubted that she 
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and the children would have taken a joint estate in all of the 
property." But the learned judge does not stop at the first clause. 
The whole will is read, and from the context the conclusion is 
reached that the testator intended to give a fee simple to his wife. 
The view we have taken, that the language to "the mother and 
her children," standing alone, does not create a fee simple in the 
mother, is vigorously maintained by the late Judge B. C. Burks in 
a note to Nye v. Lovitt, 2 Va. Law Kegister, p. 29, in which he 
says : "All the Virginia cases on this subject, we believe, are cited 
by Judge Lewis in Stace v. Bumgardner. We invite an examina- 
tion of each one of them, and we think it is safe to say, that in no 
one of them is the decision, that the children take no interest, 
rested on the language alone that the gift is to 'the woman and her 
children.' The intention to give exclusively to the woman is de- 
duced from the context and the language of the instrument taken 
as a whole. We submit, that if the language is to 'the woman and 
her children,' they take — the woman and her children — a joint 
estate, unless there is some other language in the instrument mani- 
festing the intention that the woman should take the whole estate 
and the children nothing. 'It was resolved in Wild's Case, as re- 
ported in 6 Coke's E. 228, and has been hitherto treated as an 
undeniable position, that under a devise to a parent and children, 
the children, if there be any, and if no manifest and certain intent 
appears in the will to the contrary, will take jointly with their 
parent by purchase.' Judge Moncure in Nickell v. Handly, 10 
Gratt; at p. 344. It is true, it is broadly stated by Judge Lacy in 
Siebel v. Bapp, 85 Va. at p. 30, that 'from the case of Wallace v. 
Dold, 3 Leigh, marg. p. 258, is has been held — with some respect- 
able dissent at first — that the gift to the wife and her child was a 
gift to the wife — the reference to the children indicating the motive 
for the gift.' The cases cited by him do not support the proposi- 
tion as stated by him. They only show, as has been before men- 
tioned, that when the gift is to the woman and her child or chil- 
dren, or is in trust for them, or like phraseology is used, the 
children are excluded only when it appears from the context of the 
whole instrument taken together that it was the intention to ex- 
clude them. We insist that the resolution in Wild's Case, above 
cited, is still the law of Virginia, and that the decisions do not go 
counter to it, although some incautious expressions of the judges in 
delivering their opinions may give color to the contrary doctrine. 
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We challenge the examination in detail 01 me eases to this point." 
These observations by Judge Burks haye been adopted with 
approval by this court in the case of Lindsey v. Eckels, 99 Va. 668. 
In the ease at bar, the testator, in disposing of his estate, employs 
the following language: "I leave to my dear wife and our sweet 
little children all that I possess." This is the whole will. There 
is no other word to look to for aid in ascertaining the intention. 
Where the gift of a joint estate is proposed, it would be difficult to 
express that purpose in clearer or more explicit terms than are 
here employed. To hold that this brief but apt and expressive 
language for creating in the mother and children a joint estate, 
was intended to vest a fee simple to the whole estate in the mother, 
would be to destroy the testator's will and substitute one of our 
own making in its place. 

For these reasons the decree appealed from, which holds that the 
appellant and her four children took a joint estate in equal por- 
tions, under the will in question, must be affirmed. Affirmed. 

NOTE. — The court is to be congratulated upon having at last settled one of 
the most unsettled and difficult questions that have puzzled the bar of this State for 
half a century — and upon having resolved it on principles of sound reason 
and common sense. The question was not inherently difficult. A layman or 
a tyro in the law would have found the question too simple for discussion, and 
would have solved it precisely as the court has now done. As a conveyance 
or devise to A and B carries a joint estate to the two, and a conveyance or 
devise to A, B and C a joint estate to three, even though the grantees happen 
to be mother and children, so a gift to "my wife and children" should carry a 
joint estate to the wife and the children. But learned counsel, by ingenious 
argument, had induced learned judges to believe that there was something 
mysteriously difficult in the question, and to express the opinion judicially, 
that the last limitation mentioned carried the entire estate to the wife, to the 
exclusion of the children. Indeed, as heretofore pointed out (5 Va. Law Beg. 
492), it was solemnly adjudged in one case that a gift to the donor's son-in-law 
"for the benefit of the tatter's wife and children," carried the whole estate to the son- 
in-law for his own benefit ! 

Counsel should not rashly assume, as the result of the principal case, that 
merely because the gift is to the wife and children, or for their benefit, a joint 
estate results. Where the gift is to them, or for their benefit, simply, and with- 
out more, then the doctrine of the principal case is applicable. But where such 
a limitation is followed by other provisions and recitals, indicating that the real 
object of the donor's bounty is the wife — and judging the future by the past, the 
court will be astute to discover such an intention somewhere in the four corners 
of the instrument — then the wife will take the entire estate, and the mention of 
the children will be presumed to have been merely to indicate the motive of the 
gift. The authorities are collected and discussed in a learned article by Mr. 
Barbour in 5 Va. Law Reg. 427. The subject has frequently been referred to 
editorially in our last two or three volumes, the last reference being in the May 
n-imber of the present volume (ante p. 28). 



